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Presidency Explanatory Note 

Sustainable finance - taxonomy 

 

Drafting proposals for the Proposal for a Regulation on the establishment of 

a framework to facilitate sustainable investment 

For ease of reference, delegations will find in this cover note the rationale behind 

the Presidency proposed amendments and in the Annex the suggested 

amendments to the legal text. Additions to the text of the Commission proposal 

(doc. 9355/18) ) are marked in underlined and deletions are indicated in 

strikethrough if already discussed in previous meetings. New changes that were 

not yet discussed are marked in red colour. 

1. Introduction 

Following the 5th Council Working Party that took place on 26 November, the 

Presidency has overall received written comments from only half of the Member 

States so far. However, recognising the undisputed importance of sustainable 

finance and in light of the limited time left for possible progress towards a 

compromise, the Presidency has decided to proceed with drafting suggestions that 

address the comments already raised by Member States up until now. These 

drafting suggestions will be discussed during the next Council Working Party on 19 

December.  

2. Scope and definitions (Articles 1 and 2) 

Article 1 (scope) 

The changes proposed by the Presidency in paragraphs (1) and (2) of Article 1 

serve the purpose of aligning this Article with the proposed changes under Article 4 

(use of the criteria for environmentally sustainable activities).  
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Article 2 (definitions)  

Point (ca): In line with the proposed changes in Article 4(1), the Presidency 

proposes to introduce a definition of issuer and referring to the definition used in 

the Prospectus Regulation.  

Point (d) on climate change mitigation: In response to comments and drafting 

suggestions by several Member States on the definition of climate change 

mitigation, the Presidency proposes to amend the drafting to reflect the language in 

the Paris Agreement.  

Point (e) on climate change adaptation: One Member State suggested aligning the 

definition of climate change adaptation with the definition used by the IPCC. 

However, the Presidency proposes not to change the definition as it reflects a 

balance of language used by the IPCC and the Paris Agreement.  

Point (f) on greenhouse gas: The Presidency proposes to use the definition of 

greenhouse gas as included in the Energy Governance Regulation, on which a 

political agreement between the co-legislators was just achieved.   

Point (g) on circular economy: Responding to questions by Member States, the 

Presidency proposes to clarify the definition of circular by adding a reference to 

minimising environmental impact as an aim of the circular economy. Several 

Member States also highlighted the issue of hazardous substances within the 

context of the circular economy. The Presidency proposes to add a reference to 

such substances within the definition of circular economy. The Presidency also 

proposes to make explicit in the definition that the circular economy takes into 

account all life-cycle stages, in line with comments by Member States. 

Point (h) on pollution and additional point (kk) on good status: The Presidency 

suggests to add “light” as a potential source of pollution, as requested by one 

Member State. Several Member States stated that a list of pollutants would be 

helpful to specify the scope. However, the Presidency is of the opinion that such a 

list would be rapidly outdated. Instead, it suggests to split the definition into two 

(pollutants and pollution) and refer to (at least) pollutants covered by EU legislation 

– with a (non-exhaustive) list of relevant EU legislative instruments included in a 

recital.  

Moreover, the Presidency proposes to add a reference to an existing EU legal 

definition of pollution in the context of the water environment (Water Framework 

Directive). It also suggests to clarify the definition of “good status” and to add the 

definition of “good ecological status” from the Water Framework Directive. This 

follows requests by one Member State and became necessary following proposed 

changes in Article 8.  

Additional point (hh) on ecosystem: Following requests from Member States, the 

Presidency suggests to add a definition of “ecosystem”, taken from the Convention 

on Biological Diversity 1992. 
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Point (i) on healthy ecosystem: The Presidency proposes to clarify that a healthy 

ecosystem is resilient, in line with a request from one Member State. 

Point (m): The Presidency suggests adding a definition of “groundwater”, referring 

to the existing legal definition (Water Framework Directive), and following requests 

by several Member States to add groundwater.  

Point (n): The Presidency suggests adding to the definition of sustainable forest 

management “the stewardship and use of forests” following requests from several 

Member States to use the complete Forest Europe definition. 

Point (o): In response to questions by Member States regarding who would be 

responsible for the supervision of the legal obligation in Article 4(2), the Presidency 

proposes to introduce a definition on ‘competent authorities’ to ensure the 

supervision of compliance by competent authorities with this obligation. This is also 

reflected in the proposed (new) Article 15a, which lays down further details of the 

tasks of competent authorities on declaratory provisions, on supervisory tasks and 

cooperation. The proposed provisions are in line with existing rules in EU financial 

services legislation and further elaborated in recital 16a. 

3. Legal obligations (Article 4)  

Several Member States have provided comments and drafting suggestions on 

Article 4. Based on these comments and suggestions, the Presidency proposes the 

following changes: 

Paragraph 1: Following questions by Member States regarding the term ‘market 

actors’, the Presidency proposes to replace this term with ‘financial market 

participants and issuers’. This is in line with the explanation given by the 

Commission in its non-paper that was circulated for the Council Working Party on 

12 October. To clarify what is meant with ‘issuer’, the Presidency also proposes to 

introduce a definition, which refers to the Prospectus Regulation. In addition, upon 

request of Member States, the term ‘marketed’ is replaced with ‘made available’ in 

both paragraph 1 and 2. This terminology is also line with the Disclosures proposal.   

Paragraph 2: Responding to questions and comments by Member States to clarify 

the disclosure obligation for financial market participants, the changes proposed by 

the Presidency provide clarity that products targeting positive impact for the 

environment should disclose to investors to what extent the product invests in 

economic activities that qualify as environmentally sustainable under the 

Regulation. To align the disclosure obligation in the Taxonomy proposal with the 

Disclosures Proposal as much as possible, the Presidency suggests using the 

wording ‘investments that contribute to one or more environmental objectives’ and 

deleting the term ‘similar characteristics’. The Presidency also proposes to clarify in 

Article 4(2) that the information needs to be disclosed in pre-contractual disclosures 

and periodical reports, in line with the Disclosures proposal. Finally, the second 

sentence in this paragraph is moved to a separate paragraph (2a) as it had no 

clear link with the disclosure obligation. 
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Paragraph 3: Following comments by several Member States that it is unclear what 

point (a) aims to disclose, the Presidency suggests deleting this letter and 

integrating letter (b) in the chapeau of paragraph 3. The proposed changes also 

clarify that the disclosure obligation should enable investors to identify the share of 

investments funding environmentally sustainable economic activities as a 

percentage of all investments selected for the financial product. 

4. Environmental objectives (Articles 5-12) 

Article 5 (list of environmental objectives) 

The Presidency proposes to change the title of objective (4) following a request 

from Member States that waste prevention and recycling is part of the Circular 

Economy. 

Furthermore, the Presidency proposes to change the title of objective (6) following 

requests from Member States to clarify that this objective is not only about 

protection of ecosystems already considered “healthy” but also to restore 

ecosystems to a healthy state.  

Article 6 (climate change mitigation) 

Member States put forward several comments and suggestions on Article 6. Some 

of these are already covered by existing wording or do not require a change, while 

others would introduce sector specificities – which does not seem desirable. Based 

on Member State feedback, the Presidency proposes two amendments:  

 Amend the wording in paragraph 1(e) to clarify that both carbon capture and 

storage (CCS) and carbon capture and use (CCU) are included as means to 

contribute to climate change mitigation.  

 To include strengthening land carbon sinks as a separate means to contribute to 

climate change mitigation in (new) letter (i) in paragraph 1 of Article 6.  

 

 

Article 7 (climate change adaptation) 

Although several Member States provided drafting suggestions on Article 7, the 

suggested changes would considerably alter the meaning and scope of the article. 

The Presidency therefore proposes not to change the current language of the 

article; a further explanation is provided below.  

 The suggestion of some Member States to replace existing terminology with 

more specific but narrower terminology reduces the ambition/scope of the 

article. In particular: 

o Substituting 'effects' with 'impacts' would exclude activities that reduce 

negative effects of climate change through indirect means. 
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o Referring only to ecosystem-based adaptation limits the scope to certain 

adaptation measures.  

 The current definition of climate change adaptation builds on that of the 

Fifth assessment report of the Intergovernmental Panel on climate change, 

the suggestion to change the definition to one defining adaptation related 

support to developing countries reduces the applicability in the context of 

sustainable finance. Furthermore, introducing an intention to act cannot be 

evaluated or measured, and is therefore not in line with the aims of 

taxonomy. 

 Moving the focus from 'negative effects’ of climate change to climate 

change ‘vulnerability' narrows the scope of the article as it disregard hazard 

and exposure. Moreover, the notion of adaptive capacity will be difficult to 

express in terms of economic activities. 

Article 8 (sustainable use and protection of water and marine resources) 

The Presidency proposes several changes in this Article following requests from 

Member States to bring language more in line with the key EU Directives referred 

to in this Article, i.e. the Water Framework Directive and the Marine Strategy 

Framework Directive.  

 Regarding the type of water bodies, the revised text now consistently refers 

to surface water and groundwater bodies (both freshwater), as well as 

marine waters. Any other types of water bodies that were mentioned in the 

COM proposal were sub-categories of these and have been deleted.  

 The revised text refers to “waters”, instead of “Union waters”, in line with the 

geographical scope of the proposed Regulation.  

 Letter (c) is deleted as water abstraction does not contribute substantially to 

sustainable use and protection of water and marine resources.  

 More detail is added to (d), mentioning improving water management, 

systems of rainwater management and adding a reference to water 

quantity. The Presidency points out that the point on water reuse is kept 

(one Member State voiced concern given ongoing negotiations of legislation 

in this area), noting that water reuse is already an established practice, 

independent of EU legislation in this area. 

 Letter (e) is modified to bring it in line with the Marine Strategy Framework 

Directive and to add a reference to the Common Fisheries Policy.  
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Article 9 

The Presidency proposes to change the title of article 9 and the text of article 9(1) 

following a request from Member States that waste prevention and recycling is part 

of the Circular Economy. The Presidency also suggests various changes to (a), (d), 

(e) and (i) to take into account questions and requests from Member States: 

 (a): The reference to use of waste is deleted since this is covered under (f) 

which mentions recycling. 

 (d): A reference to improvements in traceability of hazardous substances 

(which facilitates sorting and recycling) is added as well as to efforts to 

replace them with safer alternatives. The revised text also refers to the 

whole life-cycle to take into account that hazardous substances can be a 

concern across different stages of the life-cycle. 

  (e): The Presidency proposes to include facilities and infrastructure 

alongside products, as prolonging their use also contributes to the circular 

economy. The word “increasing” is deleted as reuse, remanufacturing, 

upgrading, repair and sharing are as such measure for prolonging use of 

materials. 

 (i): The revised text specifies that disposal of waste includes landfilling. 

 (k): The proposed changes aim to clarify that energy efficiency measures 

leading to energy savings and reducing the final energy consumption can 

contribute to a circular economy. Energy is an important resource, and like 

all other resources, must be used efficiently within the framework of circular 

economy, and waste of energy should be prevented. Energy efficiency 

minimises the energy needed for different activities, and minimises wasted 

energy. Not only the energy saved is then available for other activities, but 

also material resources are freed through the downsizing of the energy 

generation facilities and the energy network.   

Article 10 

Responding to a question by one Member State, the Presidency suggests to align 

the language on substantial contribution with the other articles relating to 

environmental objectives. 

The Presidency also proposes to specify in (c) that adverse effects from chemicals 

should be prevented as well as minimised, and to delete the word “significant”, as 

the preventing and minimising adverse effects – whether significant or not – can 

substantially contribute to pollution prevention and control. This is in line with a 

request from a Member State. Also, following a request from a Member State, the 

revised text clarifies that the disposal of chemicals – in addition to their production 

and use – can also have adverse effects on human health and the environment, 

which should be prevented and minimised to establish a substantial contribution.  
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Article 11 

The Presidency believes that Article 11 is drafted in a way to cater for any type of 

ecosystems, so there is no need to mention specific ecosystems. Sustainable use 

of marine resources and fisheries management is well covered in Article 8 and so 

does not need to be spelled out further in Article 11. The Presidency proposes the 

following changes to the article based on Member States comments. 

 To change the title by including “and restoration” (see Art. 5 above).  

 In (a) it is clarified that nature conservation includes biodiversity, and that 

activities contributing to the healthy status of both terrestrial or aquatic 

ecosystems are understood to be in the scope of Article 11.  

 In (b) the Presidency proposed to add land use. 

 In (c) references to maintaining biodiversity and preventing soil degradation 

are added. The Presidency proposes not to add an additional objective on 

soils, as requested by two Member States, as this is well covered by the 

existing objectives.  

Article 12 

The Presidency proposes changes in Article 12 to align the wording with proposed 

changed in Article 2 as well as Articles 5 to 11. In particular: 

 In (c), to bring in line with more consistent wording proposed throughout the 

text on water bodies covered and with other revisions aimed at improved 

consistency with the language in the Water Framework Directive.  

 In (d), to reflect the change in the title of the objective and to clarify that 

disposal of waste includes landfilling. 

 In (f), additional text to reflect the clarification of the objective to also cover 

restoration of ecosystems.  

  

 Article 13 

In line with suggestions by Member States, the Presidency proposes to broaden 

the minimum social safeguards to include the OECD Guidelines for Multinational 

Enterprises and the UN Guiding Principles on Businesses and Human Rights. 

Although both the UN Guiding Principles and the OECD Guidelines refer to the ILO 

Core Conventions and the International Bill on Human Rights, the references to 

these important documents are maintained in Article 13 for clarity.  

Article 14 

In light of the comments by Member States so far on Article 14, the Presidency 

proposes the following changes:  

 In (a), changes to the wording to reflect that longer-term impacts of an 

economic activity are at least as important – if not more important – as 

short-term impacts.  
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 In (c), it is clarified that the technical screening criteria should aim to be 

quantitative and  contain thresholds to enable verification and ease of use. 

Only if this is not possible, qualitative criteria should be used.  

 In (h), text is added to clarify that not only the transition to a more 

sustainable economy can lead to the risk of assets becoming stranded, but 

also environmental impacts in general.  

Articles 15 and 16 

In line with the Presidency reflection paper that was presented during the Council 

Working Party on 26 November and following the support expressed by several 

Member States, the Presidency proposes to add a new point (aa) to Article 15(1). 

This addition ensures that Member States are represented in the Platform through 

their Environmental Protection Agencies (EPAs) or other relevant competent 

bodies. Given that the Platform as currently envisaged in the Taxonomy proposal 

has only 30 expert members, the Presidency proposes to limit the number of 

representatives from EPAs or other relevant competent bodies in order to maintain 

a balanced representation of all stakeholders. Selection of the experts is foreseen 

through a call for interest among all Member States.  

Article 15a 

Following requests from Member States to clarify the supervision of the compliance 

with the regulation, the Presidency proposes to add a new recital 16a and a new 

article 15a. Member States shall be required to appoint a competent authority for 

supervising compliance with the taxonomy regulation. The Presidency also 

proposes to establish the obligation for cooperation and exchange of necessary 

information between these authorities to ensure a harmonised approach. 

Article 16 

Taking into account the views expressed by Member States during the last Council 

Working Party, the Presidency proposes to extend the objection period for 

delegated acts from 2 to 4 months to allow Member States to organise themselves 

and properly review the delegated acts as adopted by the Commission.  

Article 16a 

In response to views expressed by Member States on the Presidency reflection 

paper and written comments received after the last Council Working Party, the 

Presidency proposes to introduce a new recital (33a) and new article on the 

Member State Expert Group on sustainable finance. With this new provision a legal 

basis for the continuation of the Member States expert group should be 

established. Thereby, it is granted formal status and its mandate vis-à-vis the 

Commission is described. It also clarifies that the Commission should keep 

Member States informed and facilitate an exchange of views through regular 

meetings.  

________________ 
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